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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 


Criminal Case No. 2:23-CR-0013M/QWT Judge Qwerty 
THE UNITED STATES OF AMERICA, 
V. 


Ohio Gyatt RIZZ 69 


ORDER AND OPINION ON MOTION TO DISMISS 


Jonathan “Acidraps” Frankfurter-Cochran and Hood Tact, Esqs., 
U.S. Dept. of Justice, for the United States. 


TaxesAreAwesome, Esq. Chief U.S. Public Defender, Office of the 
Public Defender, for the Defendant. 


Defendant stands charged, in absentia, before this Court of multiple 
offences. They include two counts of murder in maritime and territorial 
jurisdiction, 18 U.S.C. § 1111, and two counts of firearms offences, 18 
U.S.C. § 922(0). The information alleges that on October 24th, 2023, 
the defendant shot two people outside a facility known as the Gun 
Club in Mapleton, Boulder County, Colorado. It is claimed that the 
shooting occured with use of a Stetson M2-A firearm. On the 19th 
December 2023, counsel for the defendant filed a motion to dismiss on 
the basis of the defective affidavit presented by the government. We 
deny that motion (I) and dismiss sua sponte in part on other grounds 


(ID). 
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I 


The defendant claims (or more exactly his counsel, see Part III) that 
the action ought to be dismissed on account of the defective affidavit 
sworn by Ultimatepig49, an agent of the Federal Bureau of 
Investigations, on the 12th of December 2023 [hereinafter the “Pig 
Affidavit”] filed with the criminal information. This Court commences 


by recalling some basics. 


“Probable cause is a flexible, common-sense standard, and we 
therefore must interpret the Government's affidavit in a flexible, 
common-sense way.” United States v. Bullcoming, 22 F.4th 8838, 891 
(10th Cir. 2022) (quoting United States v. Biglow, 562 F.3d 1272, 1282 
(10th Cir. 2009)) Gnternal quotation marks omitted). “Probable cause 
for an arrest warrant is established by demonstrating a substantial 
probability that a crime has been committed and that a specific 
individual committed the crime.” Wilkins v. Dereyes, 528 F.3d 790, 801 
(10th Cir. 2008) (quoting Wolford v. Lasater, 78 F.3d 484, 489 (10th Cir. 
1996)). What is required is not a precise quantum of evidence ... 
[iJnstead, the relevant question is whether a ‘substantial probability’ 
existed that the suspect committed the crime, requiring something 
‘more than a bare suspicion.” Stonecipher v. Valles, 759 F.3d 1134, 1141 
(10th Cir. 2014) (quoting Kerns v. Bader, 663 F.3d 1173, 1188 (10th 
Cir.2011)). 


Of course, even if the standard is not demanding, probable cause 
has to be demonstrated, usually in the form of an affidavit. Generally 
speaking, “[a]n affidavit lacks indicia of probable cause when it does 
not contain factual support ... [namely one] devoid of factual support is 
one that merely states suspicions, beliefs, or conclusions, without 


providing some underlying factual circumstances regarding veracity, 
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reliability, and basis of knowledge.” United States v. Chambers, 882 
F.3d 1305, 1310-11 (10th Cir. 2018) (quoting in part United States v. 
Roach, 582 F.3d 1192, 1204-05 (10th Cir. 2009)) Gnternal quotation 
marks omitted). As an evidence-led process, probable cause cannot be 
found “simply by piling hunch upon hunch” Roach, 582 F.3d, at 1200 
(quoting United States v. Valenzuela, 365 F.3d 892, 897 (10th Cir. 
2004)). 


An affidavit, to be sufficient, must put the judicial officer in a 
position such that he may make a meaningful decision as to whether 
there is sufficient probable cause or not. The particular affidavit which 


concerns us today states merely in operative part: 


Beginning in or about October 24th, 20238, the defendant 
OhioGyattRizz69, was seen near the parking entrance of 
the BCSO Substation, located inside the Mapleton 
Residential Limits, Boulder County, Colorado, a State 
under the territorial jurisdiction of the United States. The 
defendant opened fire on  dauntewright22 and 
ImportedChaser with their Stetson M2-A, a _ fully 
automatic rifle that uses 5.56 ammunition, killing both of 
them. The defendant then walked over to the two bodies 
and picked up another Stetson M2-A. 


Pig Aff. 75. 


As our Circuit, and the Supreme Court, have explained, “[t]he task 
of the issuing [judicial officer] is simply to make a _ practical, 
common-sense decision ... given all the circumstances set forth in the 
affidavit before him” United States v. Burkhart, 602 F.3d 1202, 1205 
(10th Cir. 2010) (quoting Illinois v. Gates, 462 U.S. 213, 238, 103 S.Ct. 
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2317, 76 L.Ed.2d 527 (1983)) We doubt here that there is any way for a 
judicial officer to meaningfully make up his own mind regarding the 
conduct claimed — we are not given any facts which give rise to any 
belief that the defendant committed certain crimes — instead we are 
simply told that he committed those crimes. We do not even know, 
putting the point at the very lowest, who saw the defendant commit 
those acts, how the affiant knows the identities of the two alleged 
victims and the alleged perpetrator, nor, in fact, do the affidavit or 
criminal information demonstrate how they are linked, since other 
than that the events occurred in Mapleton, we have no further 
indication as to where the alleged crimes even took place, and each 
document alleges a different location. Similarly, on the firearms 
counts, the affidavit does not explain how the affiant arrived at the 
conclusion that the defendant possessed and used a Stetson M2-A. We 
think that it is useful to briefly point out that the court cannot justify 
any of these assumptions — assuming that a gun is a certain make, 
assuming the identity of a person, whether that be the alleged victims 
or the alleged perpetrator — on the sole account of the affiant’s 
training, with nothing more see e.g. Poolaw v. Marcantel, 565 F.3d 721, 
731-32 (10th Cir. 2009). What’s more, in the affidavit in this case, 
nothing even says that the affiant saw first-hand any of the things 
described — to the contrary the affidavit explicitly suggests, Pig Aff. 44, 
that some information may not actually have been observed by the 


affiant. 


To put it even more simply, “an affidavit must provide the [judicial 
officer] with a substantial basis for determining the existence of 
probable cause and that wholly conclusory statements about the 
officer's beliefs are insufficient” United States v. Knox, 883 F.3d 1262, 
1272-73 (10th Cir. 2018) (quoting in part Gates, 462 U.S. 213, 239, 108 
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S.Ct. 2317) (cleaned up). There is nothing of the like here, since we 
have only been served with conclusory statements. Incidentally, we 
note that the language of “conclusory statements” is not without 
reminding us of the definition of the term in civil procedure — in that 
context, we are instructed that “mere ‘labels and conclusions,’ and ‘a 
formulaic recitation of the elements of a cause of action’ will not 
suffice; a plaintiff must offer specific factual allegations to support 
each claim” Kansas Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1214 
(10th Cir. 2011) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). There can be no real dispute 
here that everything in the affidavit consists of either boiler plate text 
or conclusory assertions, the sort that is nothing more than what some 
courts have described as a “bare bones affidavit”. See Roach, 582 F.3d, 
at 1204-05 (quoting United States v. McPhearson, 469 F.3d 518, 526 
(6th Cir. 2006)) (“A bare bones affidavit is one that merely states 
suspicions, beliefs, or conclusions, without providing some underlying 
factual circumstances regarding veracity, reliability, and basis of 
knowledge.”). If we were to call such an affidavit sufficient, there 
wouldn’t ever be a circumstance in which a magistrate could deny a 
warrant, for it would suffice for the affiant to claim, as he does here 
that “there is probable cause” for the probable cause threshold to be 
met — not only is such a logic circular, it functionally defeats any 
scrutiny or safeguard that probable cause affords. We nevertheless 


decline to dismiss. See Part III, infra. 


II 


We note a second, grave, defect in the indictment. It is undoubted 
that “[a] court may dismiss an indictment before trial, in whole or in 


part, for failure to state an offense.” United States v. Chavez, 29 F.4th 
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1223, 1226 (10th Cir. 2022) (citation omitted). Our Circuit’s Court of 
Appeals, like others, have held, in light of recent changes in the 
Supreme Court’s stare decisis, viz. United States v. Cotton, 535 U.S. 
625, 628, 122 S.Ct. 1781, 152 L.Ed.2d 860 (2002), that despite 
previously considering such failures to charge as jurisdictional, see e.g. 
United States v. Barboa, 777 F.2d 1420, 1421-22 (10th Cir. 1985), such 
defects can no longer be treated as such. Cf. United States v. De 
Vaughn, 694 F.3d 1141, 1146 (10th Cir. 2012), for other circuits, see e.g. 
United States v. Rubin, 743 F.3d 31, 36-39 (2d Cir. 2014); Khadr v. 
United States, 67 F.4th 418, 421-24 (D.C. Cir. 2023). As with most 
other jurisdictional requirements, Courts under the jurisdictional 
theory “are required to raise sua sponte the issue of whether an 
indictment properly charges an offense” United States v. Seher, 562 
F.3d 1344, 1359 (11th Cir. 2009) (emphasis added) (citing United States 
v. Peter, 310 F.3d 709, 713 (11th Cir. 2002) (per curiam)). 


Few courts, however, beyond recognising that Cotton may have 
altered their circuit’s precedent, have actually gone to the — direly 
needed, we think — step of attempting to clear up what “failure to state 
an offence” means. At its most basic, the distinction, as post-Cotton 
courts correctly point out, between a defective indictment in general 
and the label of “failure to charge an offence”, at best, purely artificial. 
A defective indictment, after all, does not normally impede the court’s 
power to adjudge the facts of a case — whether or not the elements of 
an offence are materially true or not is of course a par excellence merits 
question for the trial court. That is not, we think, to say that 
post-Cotton all jurisdictional issues with an indictment have ceased to 


exist, nor does the de-jurisdictionalisation of failure to state or charge 
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an offence as a general class of defect conclusively preclude our power 


to address a defect sua sponte. 


To begin with, this Court must recall that failure to charge an 
offence is a wideranging defect which runs from a minor factual 
omission, which ultimately is without effect upon the proof at trial of 
an offence, and the fact that, as a matter of law, one of the legal 
elements of the offence, such as the interstate commerce or special 
maritime and territorial jurisdiction, have not been alleged. As our 
court of appeals acknowledged post-Cotton, “[o]ur sibling circuits 
disagree on whether the failure to allege an interstate commerce 
element provides an exception to this general rule.” United States v. 
Sinks, 473 F.3d 1315, 13820 (10th Cir. 2007). We need not decide that 
question however as the criminal information in this case goes even 
further. It claims that an offence took place within special maritime 
and territorial jurisdiction, yet it actively states a place which is not 
within that jurisdiction. It does not merely fail to allege certain facts, it 
actively alleges facts which are exclusive of one of the elements of the 
offence. As we have explained multiple times by now, maritime and 
territorial jurisdiction is a question of law, see U.S. v. Toxicoust, 2 
AA.Dig. —, 2:23-CR-0046/QWT (D. Colo. Dec. 12 2023), [Toxicoust] 
https://archive.org/details/us-v-toxicoust-mtd-1; U.S. v. R&dact3d, 2 
AA.Dig. —, 2:23-CR-0009M/QWT (D. Colo. Dec. 17 2023) [hereinafter 
Redacted] https://archive.org/details/us-v-toxic-motion-to-dismiss and 
authorities cited therein. Looking by analogy to the civil context of 
dismissal sua sponte for failure to state a claim, in that context, “sua 
sponte dismissal "is not reversible error when it is patently obvious 
that the plaintiff could not prevail on the facts alleged ... and allowing 


9 


him an opportunity to amend his complaint would be futile” Barnett v. 


Hall, Estill, Hardwick, Gable, Golden & Nelson, P-C., 956 F.3d 1228, 
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1236 (10th Cir. 2020) (quoting McKinney v. Okla. Dept of Human 
Servs., 925 F.2d 363, 365 (10th Cir. 1991)) (alterations in original). 
When entering a dismissal for failure to state a claim under the more 
demanding civil standard, “we must accept all the well-pleaded 
allegations of the complaint as true and must construe them in the 
light most favorable to the plaintiff’ Albers v. Bd. of Cnty. Comm'rs of 
Jefferson Cnty., 771 F.3d 697, 700 (10th Cir. 2014) (quoting Cressman 
v. Thompson, 719 F.3d 1139, 1152 (10th Cir.2013)) (alterations in 
original). Even when doing so however, it is clear that, as a matter of 
law, the defendant clearly cannot be convicted of an offence, in this 
case murder, in special maritime and territorial jurisdiction for the 
simple reason that Mapleton in Boulder County, Colorado, is clearly 
not within special maritime and territorial jurisdiction. 18 U.S.C. § 7. 
See Toxicoust and Redacted and authorities therein. Accordingly, 
allowing that question to go to a bench trial is largely a futile exercise, 


for the only outcome on those charged would be an acquittal. 


What differs from the civil rule of failure to state a claim, however, 
is the fact that amendments to indictments and criminal informations 
are a narrow affair compared with the civil context, and dismissals 
with prejudice before trial rarer. Our dismissal will not therefore, 
insofar as is compatible with double jeopardy, bar or prevent the 
United States from laying different charges arising out of the same 
facts or transaction. It has 23 days, or until the statute of limitations 


has run, whichever is later, to do so, see 18 U.S.C. §§ 3288 and 3289. 


Til 


Other than the dismissal of those offences for which commission in 
special maritime and territorial jurisdiction is an element, however, we 


decline to dismiss the information. We decline to do so for the simple 
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reason that, as we explained in Redacted, slip op. at 12-15, the right to 
be subjected to a prosecution only with probable cause is not a 
constitutional right. Some states, and, now, de facto, the United States 
employ a system of charging upon information and not indictment, a 
system which the Supreme Court, as we explained in Redacted, has 
repeatedly held as constitutional, the requirement of probable cause 
relating not to the prosecution but to the restriction of liberty 
associated with it. See inter alia Gerstein v. Pugh, 420 U.S. 108, 125 n. 
26, 95 S.Ct. 854, 869 n. 26, 48 L.Ed.2d 54 (1975). We furthermore 
direct the parties to this court’s reasoning in Redacted. Here, no 
restriction on liberty has been placed on this defendant, as he fully 
demonstrates by the fact that he even decided not to grace this court 
by his presence, and no warrant has been issued for his arrest. In these 
circumstances, the deficiency of the affidavit can only be regarded at 
best as harmless error. Likewise, similar considerations apply as to 
preliminary hearings. These are in most respects the pendant of the 
probable cause requirement. The United States as a criminal 
jurisdiction have, as a matter of policy, elected to alter the manner in 
which prosecutions are brought — namely, instead of most offences 
being tried on indictment, they are nowadays brought by the equally 
constitutionally permissible method of charging by information. Here 
again, the constitutional right to a prompt judicial determination of 
probable cause extends not to any proceeding whatsoever, but only to 
seizures of the defendant’s person — i.e. an arrest or detention without 
prior determination of probable cause. Tellingly, those jurisdictions 
whose prosecutorial model is oriented, like those of the federal courts 
ar now, towards prosecution by information do not require preliminary 
hearings in these circumstances see e.g. Wash. CrR 3.2.1. As the 


Washington Supreme Court pointed out in Westerman v. Cary “[t]he 
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primary purposes of the preliminary appearance are a_ judicial 
determination of probable cause and judicial review of the conditions of 
release.” 125 Wn. 2d 277, 291 (Wash. 1994). That there exists no 
constitutional right to a preliminary hearing is a subject of consistency 
among the circuits. Cf. Pearce v. Cox, 354 F.2d 884, 891 (10th Cir. 1965) 
(“A preliminary examination is unknown to the common law and an 
accused is not entitled to such an examination, unless it is given him 
by constitutional or statutory provision.”) (footnote omitted); Walker v. 
Rodgers, 389 F.2d 961 (D.C. Cir. 1968) (“[T]here is no constitutional 
right to a preliminary hearing prior to indictment or prior to trial.”); 
Peterson v. California, 604 F.3d 1166, 1169 (9th Cir. 2010) (“[T]he 
preliminary hearing itself is not constitutionally required”); Maglaya v. 
Buchkoe, 515 F.2d 265, 268 (6th Cir. 1975) (“[W]le have held in this 
circuit that there is no constitutional right to a preliminary hearing at 
all.”); Collins v. Swenson, 443 F.2d 329, 331 (8th Cir. 1971) (“[I]t is 
uniformly held that a defendant is not entitled to a preliminary 


hearing as a matter of constitutional right.”) 


Under a plain and literal construction of the Federal Rules, we 
accept that we would have to grant the defendant a preliminary 
hearing. That plain and literal construction, however, would work 
injustice and produce an aberration, since any felony must be 
prosecuted under that reading by indictment, Fed. R. Crim. P. 7(a), 
unless it is waived by the defendant. As we have explained previously, 
however, federal courts no longer operate under a model of grand jury 
indictments as the ordinary means by which prosecutions proceed. 
Instead, it is now the “norm” so to speak for charging to be by 
information and not indictment, and process to issue by summons and 
not warrant bar certain extreme cases. These changes, which, as we 


have explained, does not violate the constitutional rights of 
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defendants, does however have the unfortunate consequence of making 
certain of those provisions relating to the charging of defendants 
unworkable and absurd in their literal reading, and “interpretations of 
a statute which would produce absurd results are to be avoided if 
alternative interpretations consistent with the legislative purpose are 
available’ In re McGough, 737 F.3d 1268, 1276 (10th Cir. 2018) 
(quoting Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575, 102 
S.Ct. 3245, 73 L.Ed.2d 973 (1982)). This can only be reinforced by the 
fact that such a reading is in fact incompatible with the intent of Rule 
5.1 insofar as “the purpose of a preliminary hearing [pursuant to 
Fed.R.Crim.P. 5.1(a)] is to afford an arrested person a prompt 
determination as to whether there is probable cause to hold him for 
grand jury action. ... This purpose is served, and the hearing rendered 
unnecessary, by the return of an indictment.” United States v. Dyer, 
325 F.3d 464, 470 (3d Cir. 2003) (quoting United States v. Dorsey, 462 
F.2d 361, 363 (3d Cir. 1972)) (alterations in original). Of course, if one 
looks to the text of Rule 5.1, all of the means by which formal charges 
in an indictment or information, as opposed merely to a complaint, 
may permissibly be brought under the old federal rules are, in fact, 
encompassed within those classes of situation from which preliminary 
examination is exempted. Given that “[i]t is a fundamental canon of 
statutory construction that the words of a statute must be read in their 
context and with a view to their place in the overall statutory scheme” 
S. Furniture Leasing, Inc. v. YRC, Inc., 989 F.3d 1141, 1152 (10th Cir. 
2021) (quoting Roberts v. Sea-Land Services, Inc., 566 U.S. 93, 100, 132 
S.Ct. 1350, 182 L.Ed.2d 341 (2012)), this court cannot reasonably hold 
that, in light of the manner in which prosecutions are brought, as 
witnessed by the repeal or disapplication, as the case may be, of any 


rules or statute pertaining to petit and grand juries, and of any right to 
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such a jury, that Congress contemplated for preliminary examinations 
to continue to be conducted in their previous form. In fact, we even 
doubt whether or not under the old framework the defendant would be 
entitled to a preliminary hearing, since “[t]he preliminary examination 
has as its sole function the determination of whether sufficient 
evidence exists to warrant the defendant's detention.” United States v. 
Kysar, 459 F.2d 422, 423 (10th Cir. 1972), and “[a] defendant who has 
been held in custody without receiving a preliminary examination and 
without being charged by the appropriate indictment or information 
should be discharged from custody without prejudice to the filing of 
further criminal proceedings.” United States v. Aranda-Hernandez, 95 
F.3d 977, 979 (10th Cir. 1996), see 18 U.S.C. § 3060(d). Of course here, 
the “proper” information was filed. The circumstances, we think, would 
have been different had the government sought some measure 
substantially restrictive of the defendant’s liberty. Here it has not, and 
in fact the defendant demonstrates that fact with every second that 
passes, as he continues to decline to so much as acknowledge the 


existence of proceedings against him. 


We note that this leads, quite appropriately, onto a last remaining 
question of whether or not a defendant may constitutionally be tried in 
absentia in the circumstances of the present proceedings. It is not 
raised by the defence nor by the prosecution and it is inexpedient of us 


to address it sua sponte here and now. 
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Conclusion and Order 
In view of the foregoing; 


The first two counts (murder in special maritime and territorial 
jurisdiction, 18 U.S.C. § 1111) are dismissed sua sponte; and 


The motion to dismiss or in the alternative for a preliminary 
hearing of probable cause is denied. 


It is so ORDERED, 


31st December 2023 


/s/NewPlayerqwerty 
CUSDJ 


